
     1References to documents in the appendix to this motion are to “App.__”.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

RAMON TORO,  )
)

Petitioner, )
)

v. ) Case No. 07-1083
)

J.D. ZUERCHER, Warden, Pekin F.C.I., )
)

Respondent. )

MOTION TO DISMISS PETITION 
FOR WRIT OF HABEAS CORPUS

Now comes the respondent, J.D. Zuercher, Warden, FCI-Pekin, by and through his

attorneys, Rodger A. Heaton, United States Attorney for the Central District of Illinois, and

Thomas A. Keith, Assistant United States Attorney, and pursuant to 28 U.S.C. § 2244(a) moves

to dismiss the petition filed herein by petitioner.  In support hereof, respondent states: 

Procedural Background1

The Petitioner was indicted in the Northern District of Illinois, Case No. 02-CR-07, for the

following violations 1) Conspiracy to Possess with Intent to Distribute a Controlled Substance,

beginning in June 2001, and continuing until December 1, 2001; 2) Attempt to Possess with

Intent to Distribute a Controlled Substance on January 2, 2002, 3) Use of a Telephone in

Commission of a Felony on January 2, 2002, and 4) two counts of Distribution of a Controlled

Substance on August 2, 2000 and August 3, 2000.  (App.1-6) Petitioner was arrested on those

charges on January 2, 2002 and remained in federal custody.  (App.7)  

On September 9, 2003, the Petitioner was sentenced to a total of 240 months of

imprisonment on all five counts.  (App.8,12) Prior to his arrest on the federal charges, the

Petitioner was arrested on April 5, 2001, for state charges, Battery and Resisting Arrest, by the
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Chicago, Illinois, police. (App. 17)  On April 30, 2001, petitioner pled guilty to those state

charges; and was sentenced to 25 days, time considered served. (App.17) The Petitioner,

however, was not released from Cook County Department of Corrections until May 25, 2001.

(App. 18) Once designated to serve his Federal sentence at the Federal Correctional Institution,

Pekin, Illinois, the Petitioner’s sentence computation indicated that his federal sentence

commenced on July 2, 2003. (App.19) The Petitioner was given prior custody credit from the

date of his federal arrest on January 2, 2002, through July 1, 2003. (App.19)

On April 9, 2007, the Petitioner filed the instant Petition for Writ of Habeas Corpus,

pursuant to 28 U.S.C. § 2241, alleging that he is entitled to credit for pre federal sentence,

under Title 18 U.S.C. § 3585 (b), for time he spent in custody at the Cook County Jail in

Chicago, Illinois, from April 30, 2001, until his release on May 25, 2001. (R.1,pp.10,11)  

Analysis 

Section 3585 (b) of Title 18, United States Code, states: 

“a defendant shall be given credit toward the service of a term of imprisonment
for any time he has spent in official detention prior to the date the sentence
commences–(1) as a result of the offense for which the sentence was imposed;
or (2) as a result of any other charge for which the defendant was arrested after
the commission of the offense for which the sentence was imposed; that has not
been credited against another sentence.” (App. 11)

Here, the Petitioner was convicted on five (5) counts.  The offenses in two (2) of the

counts occurred in August 2000, prior to his arrest by the state in April 2001.  It appears, from

the record, the Bureau, however considered only the date of offense for the three (3) counts

which concluded in 2002.  (App. 8)  

Review of the record confirmed the earliest date of the federal offense for which the
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sentence was imposed was August, 2000, and pursuant to 18 U.S.C. § 3585 (b)(2), the

Petitioner should receive credit for time in custody from May 1, 2001, through May 25, 2001. 

On August 15, 2007, the Bureau updated the Petitioner’s sentence computation and awarded

credit for this period, resulting in a projected released date of May 12, 2019.  (App.29-30)

WHEREFORE, for the foregoing reasons, this Court should dismiss this 

§ 2241 petition as moot.  

Respectfully submitted,

UNITED STATES OF AMERICA

RODGER A. HEATON
UNITED STATES ATTORNEY

s:/ Thomas A. Keith                          
Thomas A. Keith
Assistant United States Attorney
211 Fulton Street, Suite 400
Peoria, IL   61602
Telephone:  309/671-7050
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CERTIFICATE OF SERVICE

I hereby certify that on August 22, 2007, I electronically filed the foregoing Motion to
Dismiss with the Clerk of the Court using the CM/ECF system, and I hereby certify that a copy
of the Motion has been made on the petitioner by depositing a copy thereof in the United States
mail, postage prepaid, addressed to:

Ramon Toro
Reg. #20708-424
FCI Pekin
P.O. Box 5000
Pekin, IL 61555-5000

s:/ Lisa Burnside                        
Lisa Burnside
Paralegal Specialist 
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